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ENHANCING AND ENCOURAGING ACTIVE MODES OF TRANSPORTATION 

The proposed 2016 amendments and additions to O.Reg 239/02 under the Municipal Act, 2001. 
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Overview 

As municipalities across Ontario seek to enhance and expand transportation options for their 
citizens, including walking and cycling facilities, year-round maintenance of these portions of 
the public highway system will continue to increase in importance with growing numbers of 
users each year, demanding fair access for such use. 

Increasing instances of obesity are linked to sedentary lifestyles and decreasing levels of physical 
activity (StatsCan, 2011; PHAC, 2011; Government of Canada, 2011). Obesity and physical 
inactivity are considered risk factors for heart disease, stroke, and other chronic diseases, such as 
cardiovascular disease, type 2 diabetes and various cancers. Each additional kilometre walked 
per day reduces the likelihood of becoming obese by nearly 5%, while each hour per day spent in 
a car increases the likelihood of becoming obese by 6% (Ontario College of Family Physicians, 
2005). 

Increased urbanization, concerns about air quality, CO2 emissions, global warming and the 
importance of encouraging healthy and active lifestyles, as well as providing environmentally 
friendly alternatives for local transportation, as opposed to the traditional “single car/driver” 
model, are issues faced by the municipal governments in all parts of the Province. As always, 
limited resources and budgets are being carefully balanced against the desire to provide 
increased value, safety and maximum overall benefit to all taxpayers.  
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Winter Maintenance of Certain Bicycle Facilities and Sidewalks 

The 2016 review of O.Reg 239/02 has focused largely upon the active transportation issue, and 
the Task Force has developed new proposed standards of Winter maintenance for sidewalks and 
certain types of bicycle facilities located within the public highways of municipalities in the 
Province, that remain open throughout the year for use. The intent is to encourage Ontario 
municipalities to continue to expand the number of active transportation facilities that they own 
and maintain, for year-round use, without fear of undue legal/liability risks being the excuse not 
to do so, by providing clear and achievable winter maintenance standards.  
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Those municipalities who (pursuant to their existing powers to do so as granted under the 
Municipal Act, 2001) must close portions of their public highways during Winter months, due to 
lack of sufficient funding for proper inspection and maintenance, will continue to be able to do 
so and will also have clearer guidance and enhanced protections under the updated regulation. 
This will better permit municipalities, especially in rural or smaller centres with limited tax 
bases, to focus their resources and provide better service on those highways that remain open for 
winter use. Increased certainty for municipalities and clarifying expectations for all road and 
sidewalk users will result from these proposed amendments to the regulation.  

Significant Weather Events 

Weather monitoring has been the central hub of the winter road maintenance provisions of the 
Regulation since it was last updated immediately following the 2012 Court of Appeal for Ontario 
decision in Giuliani v. Region of Halton et. al., in which failure to monitor the weather was a key 
finding on liability against the municipal defendants.  
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The proposed additions to the Regulation under this regularly scheduled 5 year review, build and 
expand upon these key weather monitoring provisions, by including enhanced public safety 
notifications by local municipalities during “significant weather events” via efficient modes of 
mass communication. During these times, municipalities will be provided additional time to 
come to grips with the unique maintenance challenges such weather events present in respect to 
maintenance of the public highways under their care and jurisdiction. As significant weather 
events that threaten public safety continue to increase in frequency and severity with warming 
global temperatures and changing weather patterns, (such as the late 2013 GTA ice storm 
followed by extreme record-setting cold throughout the Province) municipalities will be able to 
more effectively address these situations while simultaneously increasing the information 
provided to all users of their public highways. 

Other Trip Hazards and Encroachments 

The new proposed additions to the maintenance standards include new definitions and an 
expanded scope for “sidewalk surface discontinuities” a.k.a. trip ledges, in excess of 2 cm in 
height, that are as a result of the presence of utility appurtenances. A classic example of this is a 
water box or shut-off valve for an adjacent hydrant that is installed on or within a sidewalk slab. 
Municipalities across Ontario already must address these potential hazards for pedestrians and 
other users of the sidewalk engaging in active modes of transportation, and the proposed 
additions will provide clear guidance to them and to the Courts as to what must be done to 
identify and where called for, address such issues.  

Other Additions/Amendments 

The Task Force has identified several issues requiring clarification or refinement within the 
existing Regulation, in order to fulfill the intent of the Regulation and hopefully avoid possible 
future misinterpretation by the Courts. 

A new section will make clear the original intent and purpose of the Regulation, to provide 
additional interpretative guidance to all.  

The Task Force is also proposing that the word "minimum" be deleted throughout the regulation, 
to ensure recognition that the other two statutory defences under s.44(3) of the Municipal Act, 
2001, apply in a situation where a defence under the regulation is, for some reason, inapplicable 
or not established 

These new proposed standards, like all of their predecessors, continue to be entirely optional (as 
they are merely one of three non-exclusive statutory defences pursuant to s.44(3) of the 
Municipal Act, 2001, and are “outcome based”, specifying a desired end result rather than 
dictating specific methods to achieve them.  
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They reflect the hard work of a Task Force that featured municipal engineers and road 
maintenance specialists from across Ontario, both urban and rural. The proposed new standards 
continue the practice of acknowledging the expertise which municipal road authorities possess in 
respect of maintenance of their local highways, and the deference which should be given to their 
good judgment in seeking to achieve safety for their residents and the users of the roads within 
their care.  


